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DOCKET NO. T-00000A-97-0238)
)

IN THE MATTER OF U s WEST )
COMMUNICATIONS, INC.'S )
COMPLIANCE WITH SECTION 271 OF THE )
TELECCMMUNICATIONS ACT OF 1996 )

)

MOTION FOR STAY OF
PROCEEDING OR, IN THE
ALTERNATIVE, TO REOPEN
THE RECORD REGARDING THE
PUBLIC INTEREST

AT&T Communications of the Mountain States, Inc. and TCG Phoenix (collectively

"AT&T") submit the following Motion for Stay of Proceedings or, in the alternative, to reopen

the record regarding the public interest, and as grounds states the following:

SUMMARY AND RELIEF REQUESTED

Throughout these proceedings, AT&T has repeatedly demonstrated, in its testimony and

briefs, that Qwest Corporation ("Qwest") has not only failed to meet the requirements of the

Telecommunications Act of  1996 ("Act"), but has shown itself to be so cavalier with the law and

its competitors, that a favorable recommendation on its section 271 Application must be denied.

Qwest's July 29, 2002, announcement that it incorrectly applied its accounting policies to certain

optical capacity and equipment transactions during 1999 through 2001 , thereby requiring

revenue adjustments of up to $1.16 billion, is an admission that its "lit capacity IRE" agreements

are service contracts, not the "asset sales" of facilities that Qwest has purported to hold them out

to be. As such, Qwest has been unlawfully providing in-region, interLATA services through

such agreements since the time of the merger between U S WEST and Qwest. Moreover,

currently available evidence indicates that Qwest knew, or should have known, that its provision



]
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of such "lit capacity IRes" was and remains a clear violation of section 271. Thus, there is

substantial basis for concluding that Qwest has deliberately attempted to deceive the Federal

Communications Commission ("FCC") and state regulators with regard to this violation of

section 271. Qwest should not be rewarded for such conduct by granting it the authority it seeks

under the very statute that its actions have shown it has been violating all along.

Investigations are under way before the FCC, the United States Securities and Exchange

Commission ("SEC") and United States Department of Justice ("DOJ") to determine the full

extent of Qwest's misconduct. Until such time as those regulators have concluded their

investigations into this matter, this Commission should officially suspend further consideration

of Qwest's application for interLATA authority under section 271. As an alterative, the

Commission could initiate its own investigation into Qwest's use of IRes in the Qwest region.

Depending upon whether Qwest would cooperate, such an investigation could be concluded

quickly, and without unduly extending the procedural schedule for this docket.l The

Commission should not be placed in the position of having to provide a recommendation on

Qwest's section 271 application without knowing whether Qwest has provided, and continues to

provide, in-region, interLATA services in its region in violation of the Act. If ultimately it is

determined that Qwest is violating the Act, Qwest must be required to come into compliance

with the Act before any recommendation is made by this Commission.

The Commission has indefinitely suspended review of Qwest's section 271 Application to review the effects, if
any, of Qwest's unfiled agreements with competitive local exchange carriers on the section 271 process, Staff will
be releasing its report shortly, Pursuant to the Procedural Order dated July 9, 2002, the parties have 10 days to
comment on Staff' s report and how the proceeding should proceed. The parties are also waiting on the
Administrative Law Judge's recommended switching cost order in the cost case.
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DISCUSSION

As described in Touch America's complaints pending before the FCC, Qwest has been

violating section 271 through its so-called "lit capacity IRE" agreements In response, Qwest

has claimed that its "lit capacity IRE" agreements are asset sales (i. e., a sale of facilities), not

leases of telecommunications services. However, Qwest's invocation of the tern "IRE" is

nothing more than a red herring intended to obfuscate its clear statutory violation, and Qwest's

announcement that it has improperly accounted for these types of transactions is an admission by

Qwest that its "IRE" scheme has finally been uncovered. By its own admission, it appears

Qwest has been violating section 271 of the Act.

By cloaking these transactions in the guise of "lit capacity IRes," not only did Qwest fail

to properly account for these transactions, Qwest concealed its provision of prohibited in-region,

interLATA services. Pursuant to these "lit capacity IRE" agreements, Qwest merely provides

"transmission," and not the actual transfer, sale, and assignment of facilities. Qwest's

characterization of these transactions is in direct conflict with the language of the federal Act,

whlch first defines prohlblted 1n-reg1on, "1nterLATA services" as "telecommunlcatlons" and

then, in tum, defines "telecommunications" as "transmission of the user's choosing."4 Thus,

because Qwest is selling "transmission" through its IRE agreements, Qwest is providing a

telecommunications service, irrespective of whether Qwest refers to it as an IRE or a facility. In

other words, Qwest's original argument was merely an attempt to divert attention from the plain

language and meaning of the statute.

In fact, its own cleverness has finally caught up with Qwest, because Qwest has now

2

3

4

Touch America, Inc. v Qwest Communications Corporation, File No. EB-02-MD-0003 (Feb. 8, 2002).
47 U.S.C. § 153 (21).
47 U.S.C. § 153 (48).
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reversed field, admitting that capacity may have been improperly booked as IRes when it should

have been booked as sewices.5 In its 1RUAnn0uncement, Qwest discloses that it has "in some

cases applied its accounting policies incorrectly with respect to certain optical capacity asset sale

transactions in 1999, 2000 and 2001 ."6 More particularly, Qwest admits that, in some instances,

the "optical capacity asset sales" should have been "instead treated as operating leases or

services co11tracts."7 Because of ongoing FCC, SEC, and DOJ investigations, it appears that

Qwest had no choice but to admit that its so-called "lit capacity IRes" are not facilities but are in

fact services. Qwest's "IRE" scheme no longer provides it cover, and Qwest now effectively

admits that it has been providing in-region, interLATA services. In short, Qwest has been

providing "transmission" services all along, in violation of section 271 of the Act.

There is, therefore, little doubt that Qwest has been violating section 271 for at least two

years. Furthermore, the reason it has taken so long to detect the violation is because Qwest

misclassified the nature of the transactions and, as a result, deceived those responsible for

regulatory oversight.

The appropriate response by this Commission is simply to stop, and allow the FCC, SEC,

and DOJ investigations to be completed, before taking further action on Qwest's section 271

Application. Too much is at stake for the Commission to continue, in a virtual vacuum, without

See "Qwest Communications Provides Current Status of Ongoing Analysis of its Accounting Policies and
Practices," July 28, 2002, www,qwest.com/about/inedia/pressroom ("[RU Annou/1cement").

5

See [RU Announcement at 1, Qwest made clear that the analysis of its accounting policies and practices include
those with respect to revenue recognition of sales of optical capacity assets (i.e., GRUs). Id.

6

7 [R U Announcement at 2.
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adequate information relating to the full extent of Qwest's wrongdoing.8 Ignoring the issue is

clearly not in the public interest.

The country is currently in a crisis over the lack of ethics among certain business leaders.

Qwest is in the center of that crisis. Qwest is under investigation by the SEC and is subj et to a

criminal inquiry by the DOJ with respect to the manner in which Qwest accounted for sales of

IRes. In this context, it behooves this Commission to put the brakes to the section 271 approval

process.

AT&T requests a stay in these proceedings, pending further investigation into Qwest's

wrongdoing by the federal regulators. In the alternative, AT&T requests that the Commission

initiate a full investigation into Qwest's IRes to determine if Qwest has and continues to provide

in-region, interLATA services in violation of the Act. Provided Qwest cooperates fully, and is

forthright and diligent in responding to discovery from the Commission and the parties, such an

investigation should be concluded without unduly affecting the procedural schedule.

/2*
Dated this}t'H day of August, 2002.

,r

AT&T Communications of the
Mountain States, Inc./and TCG Phoenix

i .

/5
>24 o

Mary Libby
Richard S. Wolters
1875 Lawrence St. Suite 1503
Denver, CO 80202
(303) 298-6741

In the alternative, the Commission might choose to initiate its own investigation into Qwest's wrong doing. If
Qwest were to cooperate fully with such an investigation, and be forthright and diligent in its response to
Commission inquiries, such an investigation could be completed without any modification to the existing procedural
schedule in this docket.

8
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CERTIFICATE OF SERVICE

I hereby certify that the original and 10 copies of Motion for Stay of Proceeding or, In the
Alternative, To Reopen the Record Regarding the Public Interest on behalf of AT&T
Communications of the Mountain States, Inc. and TCG Phoenix, regarding Docket No. T-
00000A-97-0238, were hand delivered this 12th day of August, 2002, to:

Arizona Corporation Commission
Docket Control - Utilities Division
1200 West Washington Street
Phoenix, AZ 85007

and that a copy of the foregoing was hand-delivered this 12th day of August, 2002 to the
following:

Maureen Scott
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Mark A. DiNunzio
Arizona Coiporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Jane L. Rodder
Hearing Division
400 West Congress St.
Tucson, AZ 85701

Matt Rowell
Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

and that a copy of the foregoing was sent via United States Mail, postage prepaid, on the 12th
day of August, 2002 to the following:

Timothy Berg
Fennemore Craig, P.C.
3003 North Central Ave., #2600
Phoenix, AZ 85012

Thomas H. Campbell
Lewis & Rock LLP
40 N. Central Avenue
Phoenix, AZ 85004

Thomas F. Dixon
MCI WorldCom, Inc.
707 17th Street, #3900
Denver, CO 80202

Michael M. Grant
Todd C. Wiley
Gallagher and Kennedy
2575 East Camelback Rd.
Phoenix, AZ 85016-9225

Douglas Hsiao
Rhythms Links, Inc.
6933 South Revere Parkway
Englewood, CO 80112

Charles Kallenbach
American Communications Services, Inc.
131 National Business Parkway
Annapolis Junction, MD 20701
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Michael W. Patten
Roshka Herman & DeWulf
400 North 5th Street, Suite 1000
Phoenix, Arizona 85004

Scott S. Wakefield
Residential Utility Consumer Office
l 110 West Washington, Suite 220
Phoenix, AZ 85007

Daniel Waggener
Davis Wright Tremaine
2600 Century Square
1502 Fourth Avenue
Seattle, WA 98101-1688

Da1Ten Weingard
Stephen H, Kukta
Sprint Communications Company L.P .
1850 Gateway Drive, 7th Floor
San Mateo, CA 94404-2467

Joyce Hundley
United States Dept. of Justice
Antitrust Division
1401 H Street NW, Suite 8000
Washington, DC 20530

K. Megan Dobemeck
Coved Communications Company
7901 Lowry Blvd.
Denver, CO 82030

Nigel Bates
Electric Lightwave, Inc.
4400 N.E. 77th Avenue
Vancouver, WA 98662

Diane Bacon, Legislative Director
Communications Workers of America
5818 N. 7th Street, Suite 206
Phoenix, AZ 85014-5811

Charles Steese
Qwest Corporation
1801 California Street, Suite 5100
Denver, CO 80202

Andrew O. Isa
Director, Industry Relations
Telecommunications Resellers Association
4312 92nd Avenue, N.W.
Gig Harbor, WA 98335

Mark P. Trinchero
Davis Wright Tremaine
1300 SW Fifth Ave., Suite 2300
Portland OR 97201-5682

Gena Doyscher
Global Crossing Local Services, Inc.
1221 Nicollet Mall, Suite 300
Minneapolis MN 55403

Bradley S. Carroll
Cox Communications
20401 NoI°th 29th Avenue
Phoenix, AZ 85027-3148

Karen L. Clauson
Eschelon Telecom, Inc.
730 2nd Avenue South, Suite 120
Minneapolis, MN 55402

Andrea P. Harris
Allegiance Telecom, Inc.
2101 Webster, Suite 1580
Oakland, CA 94612

Kevin Chapman
SBC Telecom, Inc.
300 Convent Street, Room 13-Q-40
San Antonio, TX 78205
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